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CURRENT DEVELOPMENTS

U.S. Import Law and Policy Series:
Standing, Pre-Initiation
Consultations, and Timing of
Decisions under AD/CVD Law
The antidumping (AD) and countervailing duty (CVD) laws have enjoyed a renaissance since 1980. The number of cases under these unfair
trade laws has escalated; 1 U.S. industries have raised increasingly complex
issues; 2 and the government decisionmakers at the Department of Com5
4
merce (Commerce),3 the International Trade Commission and the courts
*O'Melveny & Myers. Former Deputy for Policy to the Deputy Assistant Secretary of
Commerce for Import Administration. J.D., Yale Law School, 1975; B.A., University of
North Carolina, 1971.
tDeputy Assistant Secretary of Commerce for Import Administration. J.D., Georgetown
University Law Center, 1978; B.A., Princeton University, 1971.
The views expressed in this article are solely those of the authors, and not necessarily the
views of the Department of Commerce, or of O'Melveny & Myers or its clients. The authors
wish to thank Laura Camp6basso, International Trade Specialist, Department of Commerce,
for her help in preparing this article.
1. Well over 400 AD and CVD investigations have been initiated since 1980. Holmer,
Import Administration: Ensuring Fair Trade, Bus. AM. 16 (Apr. 2, 1984).
2. For example, petitioners have alleged subsidies from government purchases of equity in
new or financially distressed companies (e.g., Carbon Steel Wire Rod from Trinidad and
Tobago Final Affirmative Countervailing Duty Determination and Countervailing Duty
Order, 49 Fed. Reg. 480, 483 (1984)); from loans to companies that could not have obtained
comparable loans without government intervention (e.g., Certain Carbon Steel Products from
Brazil; Final Affirmative Countervailing Duty Determinations, 49 Fed. Reg. 17,988, 17,990
(1984)); and indirect subsidies from price controls on goods used in producing the merchandise
under investigation (e.g., id. at 17,992).
3. The Department of Commerce is currently the "administering authority," and determines the existence of bounties, grants, subsidies, or sales at less than fair value. Section 2(a) of
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have rendered more, and more difficult, decisions. This article reviews four
significant recent policy and legal developments: (1) the judicially imposed
limitations on Commerce's ability to consult with foreign governments
during the period after an AD or CVD petition is filed and before an
investigation is initiated; (2) Commerce's refusal to continue an investigation after determining that a petition was not filed "on behalf of' a U.S.
industry; (3) Commerce's new practice of rarely extending the deadline for
its preliminary determination of subsidization or dumping in "extraordinarily complicated" cases, thus affording U.S. industries earlier interim
relief where warranted on the merits; and (4) Commerce's new policy
usually not to grant requests for early reviews of antidumping orders.
I. Colombian Rose's Limitations on
Consultations with Foreign Governments
In 1983, the Court of Appeals for the Federal Circuit rendered a decision
that appears to create an awkward conflict between U.S. law and international obligations of the United States. The decision, made in an antidumping case, precludes Commerce from receiving information from anticipated
"targets" of an investigation during the twenty-day period in which it
decides whether to initiate an investigation. Yet under the international
Agreement on Interpretation and Application of Articles VI, XVI and
XXIII of the General Agreement on Tariffs and Trade, known as the
Subsidies Code, 6 the United States is required to consult during this period
if so requested by Code signatories.
In recent cases involving communications to Commerce during the preinvestigatory period, Commerce has sought to comply with the law as interpreted by the court in such a way as to reduce any possible conflict with U.S.
international obligations.

Reorganization Plan No. 3 of 1979, 3 C.F.R. 513 (1980), reprinted in 5 U.S.C. app. at 1170
(1982), and in 92 Stat. 1381 (1979), not disapproved by Congress under 5 U.S.C. § 906 (1982);
and section 1-107 of Exec. Order No. 12,188, 3 C.F.R. 131 (1981), as amended by Exec. Order
No. 12,292, 3 C.F.R. 134 (1982). See section 1109 of the Trade Agreements Act of 1979, 19
U.S.C. § 2111 note (1982).
4. The International Trade Commission determines whether imports alleged or determined
to be subsidized or sold at less than fair value cause or threaten material injury to a U.S.
industry, or materially retard the establishment of such an industry. E.g., sections 703(a) and
705(b) of the Tariff Act of 1930, as amended (the Act), 19 U.S.C. §§ 1671b(a), 1671d(b) (1982).
5. Certain decisions by Commerce and the Commission are subject to review by the Court of
International Trade, from which appeals lie to the Court of Appeals for the Federal Circuit.
See, e.g., section 516A of the Act, 19 U.S.C. § 1516a (1982).
6. Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the
General Agreement on Tariffs and Trade (Subsidies Code), Apr. 12, 1979, 31 U.S.T. 513,
T.I.A.S. No. 9619.
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A. BACKGROUND
On June 4, 1981, Roses, Inc., an association of U.S. rose growers, filed a
petition with the Department of Commerce and International Trade Administration under section 732(b)(1) of the Tariff Act of 1930, as amended
(the Act), 7 alleging that fresh cut roses from Colombia were being sold in
the United States at less than fair value, thus causing injury to a domestic
industry. These allegations were accompanied by a confidential study of the
rose-growing industry in Colombia. Petitioner also cited data from the
Bureau of the Census to support its allegations.
Under section 732 of the Act,8 Commerce is required to decide within
twenty days after the date the petition is filed whether to initiate an investigation. Commerce is required to initiate where: (1) petitioner alleges the
elements necessary for the imposition of a duty under section 731; (2) the
petition contains information reasonably available to the petitioner supporting the allegations; (3) the petitioner is an "interested party" under section
771(9) of the Act; 9 and (4) the petition is filed "on behalf of an industry." 10
During the twenty-day period commencing on June 4, 1981, Commerce
notified plaintiff's attorney that the petition was defective. Commerce suggested that unless plaintiff supplemented the petition to correct certain
omissions, the petition would be dismissed. Plaintiff filed additional data on
June 19, 1981. On June 22, 1981, Commerce held an exparte meeting with
the Economic Minister of the Colombian Embassy, counsel for the Asociacion Colombiana de Exportadores de Flores (Asocolflores), an association
of Colombian rose growers, and others, at which the petition and its alleged
insufficiencies were discussed. Commerce had previously been contacted by
Asocolflores, which had sought disclosure of plaintiff's confidential study
under the Freedom of Information Act. 11 Commerce had also received
letters from the Colombian government through its embassy in Washington,
and from Asocolflores. These letters submitted data different from that
submitted by plaintiff in support of its petition. On June 24, 1981, Commerce advised counsel for plaintiff that he could withdraw the petition by
the next day and resubmit another petition supported by additional information; unless withdrawn, the pending petition would be dismissed. Plaintiff
did not withdraw its petition, and Commerce dismissed it on June 24, 1981.12
7. See 19 U.S.C. § 1673a(b)(1) (1982).
8. 19 U.S.C. § 1673a (1982).

9. 19 U.S.C. § 1677(9) (1982).
10. The requirement that a petition be filed "on behalf of an industry" is discussed below in
the section entitled Determining Whether a Petition Is "on Behalf of" a U.S. Industry:

Gilmore's Significance.
11. 5 U.S.C. § 552 (1982).
12. Fresh Cut Roses from Colombia; Dismissal of Antidumping Petition, 46 Fed. Reg.

33,575 (1981).
FALL 1984
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Commerce's decision was based on its conclusion that the confidential
study supporting the petition contained conflicting data, particularly with
reference to the U.S. selling price. In view of those conflicts, Commerce
believed it could not be determined whether roses from Colombia were
being sold at less than their fair value during the time alleged in the
petition. 13
On July 13, 1981, plaintiff filed suit in the Court of International Trade.
Plaintiff sought a determination by the court that Commerce's decision to
dismiss the petition and not to initiate an investigation was arbitrary, capricious and an abuse of discretion; and, in particular, that it was improper for
Commerce to have considered information from the Colombian rose growers and the Colombian government during the twenty-day period prior to
dismissal of the petition or initiation of an investigation.
The lower court's opinion addresses principally the nature and extent of
the requirement that petitioner furnish information reasonably available to
him in support of his allegations. 1 4 From an international perspective,
however, the more significant portion of the opinion discusses the propriety
of contacts with representatives of anticipated targets of investigations
(including diplomatic representatives) during the twenty-day period in
which Commerce must decide whether to initiate an investigation in response to the filing of the petition. The Court of International Trade held:
[Commerce] erred in soliciting or receiving information from the Colombians
during the pendency of this petition in the 20-day preinvestigatory period, even
though it now claims that this information was not considered in making the
determination to dismiss the petition, and in holding an exparte conference with

the attorney for the Colombian rose producers'
association and the Colombian
5
Embassy staff members, among others.'
The court granted plaintiff's motion and ordered
that the petition be rein16
stated and the investigation commenced.
In United States v. Roses, Inc.,17 the appellate court reversed the Court of
International Trade in part, but affirmed its decision that Commerce's
receipt of oral and written material from persons representing anticipated
targets of the investigation (including their diplomatic representatives) during the twenty days following the petition's filing tainted its decision to
dismiss the petition and not to initiate an investigation, even though dismissal was based on grounds other than those urged by the targets. The court
concluded that:
13. Id. at 33,576.
14. Roses, Inc. v. United States, 538 F. Supp. 418, 420-21 (Ct. Int'l Trade 1982).
15. Id. at 421.
16. Id. at 422. The government appealed and moved the Court of International Trade to stay
its judgment pending the outcome of the appeal. By an order dated October 27, 1982, the
motion to stay was denied. However, the Court of Appeals for the Federal Circuit granted the
government's motion for an emergency stay on November 8, 1982.
17. 706 F.2d 1563 (C.A.F.C. 1983).
VOL. 18, NO. 4
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It is plainly implicit in the statutory language ...that a decision to dismiss a
petition without
any investigation will not be based on information from antici18
pated targets.

In addition to the Act itself, its legislative history was cited by both the Court
of International Trade and the Court of Appeals for the Federal Circuit. The
courts seemed to attach great importance to the following colloquy on the
Senate floor between Senator Ribicoff, Chairman of the International
Trade Subcommittee of the Finance Committee in 1979, and floor manager
of the bill that amended the Act; 19 and Senator Danforth, co-sponsor of the
bill:
Mr. Danforth: Should not the administering authority, like the courts, look only
to the four corners of the petition-the pleading-and the information filed
supporting the allegations and not elsewhere?
Mr. Ribicoff: Definitely yes.
Mr. Danforth: Since, at this stage, it is not the intent of Congress to have
ongoing an advocacy proceeding, petitions or information seeking to rebut the
allegations should not be considered by the administering authority, is this not
correct?
Mr. Ribicoff: That is correct. This is not to say, however, that the administering
authority, like a court, may not take "judicial notice" of facts within the public
domain.
Mr. Danforth: How much supporting information should be required of the
petition?
Mr. Ribicoff: It is the intent of this legislation that the determination as to the
information reasonably available to any petitioner be made in light of the circumstances of each petitioner.
Mr. Danforth: Should the "reasonably available" information requirement be
the basis for the administering
authority refusing to proceed with an investigation?
20
Mr. Ribicoff: No.

The court concluded that Commerce's decision whether to initiate an investigation should be based exclusively on the petition, the information presented in support of the petition, and "other 'facts in the public domain.' 21
The court rejected the government's argument that Commerce did not
consider the evidence received from the anticipated targets of the investigation in reaching its decision to dismiss the petition. The government further
argued that it should be entitled to a presumption of good faith in this
regard. However, the court concluded that: "If it appears irregular, it' 22
is
irregular, and the burden shifts to the proponent to show the contrary. "
The appellate court noted that the Court of International Trade was "clearly

18. Id. at 1566.
19. H.R. 4537, the bill being debated, became the Trade Agreements Act of 1979, Pub. L.
No. 96-39, 93 Stat. 144.
20. 706 F.2d at 1566, 538 F. Supp. at 421 (quoting 125 CONG. REC. 20,172 (1979)).
21. 706 F.2d at 1566.
22. Id. at 1567.
FALL 1984
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not impressed" that the appearance of irregularity had been rebutted, and
affirmed the lower court in this regard. 23
The court further rejected the government's argument that the Act's
provision for documenting ex parte meetings in section 777 (a)(3) 24 implicitly sanctioned ex parte meetings even during the twenty-day period following the filing of the petition. The court concluded that Congress did not,
through this provision, implicitly sanction ex parte meetings with targets
during the twenty-day period of petition review. In the court's view, the ex
parte provision reflects exclusively congressional concern with providing
interested parties maximum access to information presented, without ad25
dressing the issue of the timing of the presentation of that information.
The court also rejected the government's arguments that in view of the
sensitivity of dumping investigations to foreign governments, they should be
conducted in a manner that minimizes possible damage to the foreign
relations of the United States.2 6 The court noted that the government was
unable to cite any support for this argument in the legislative history of the
Trade Agreements Act of 1979, which amended the Act. 27 The court's view
was that "the foreigner would be better mollified if he were frankly told the
statute as construed by the courts permitted exparte meetings with him, only
later on . . .. 28
B.

INTERNATIONAL OBLIGATION TO

CONSULT PRIOR TO INITIATION

In applying the holdings of the court in Roses, Commerce is required to
reconcile them, insofar as possible, with the international obligations of the
United States. Under the Agreement on Interpretation and Application of
Article VI of the General Agreement on Tariffs and Trade, known as the
Antidumping Code, 29 the parties did not address the issue of consultations
between foreign governments during the period after receipt of a petition
filed by the domestic industry and the decision whether to initiate an
23. Id.
24. 19 U.S.C. § 1677f(a)(3) (1982) provides:
Expartemeetings. The administering authority and the Commission shall maintain a record
of ex parte meetings between-

(A) interested parties and other persons providing factual information in connection with an
investigation, and
(B) the person charged with making the determination, and any person charged with making
a final recommendation to that person, in connection with that investigation.

25. 706 F.2d at 1567-68.
26. Id. at 1568.
27. Id.
28. Id. (emphasis added).
29. Agreement on Interpretation and Application of Article VI of the General Agreement
on Tariffs and Trade (Antidumping Code), 31 U.S.T. 4919, T.I.A.S. No. 9650.
VOL. 18, NO. 4
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investigation. However, under the Subsidies Code,3 ° the parties expressly
agreed to hold such consultations. Article 3(1) provides:
As soon as possible after a request for initiation of an investigation is accepted,
and in any event before the initiation of any investigation, signatories the products
of which may be subject to such investigation shall be afforded a reasonable
opportunity for consultations with the aim of clarifying the situation as to the
matters referred 31to in Article 2, paragraph 1 above and arriving at a mutually
agreed solution.

This requirement is not merely an international obligation of the United
States, without any domestic force or effect. To the contrary, under section
2(c)(5) of the Trade Agreements Act of 1979, Congress specifically
"approved" the Subsidies Code, and provided for its implementation into
U.S. domestic law. 32 Moreover, legislative history of the Trade Agreements

Act shows that the Congress was made aware of the executive branch's
intention for the administering authority to consult with diplomatic representatives of at least Subsidies Code signatories during the twenty-day
preinvestigatory period.33
C. COMMERCE'S POST-ROSES PRACTICE

In attempting to reconcile its domestic and international obligations,
Commerce has first distinguished between antidumping and countervailing
duty cases. Since Roses was an antidumping case, and since the Antidumping Code does not oblige the United States to consult with other Antidump-

ing Code signatories during the twenty-day period of petition review, Commerce has determined it necessary to bar altogether any substantive exparte

contacts, 34 either orally or in writing, with potential respondents or their
30. Supra note 6.
31. Supra note 6, at 522 (emphasis added).
32. 19 U.S.C. § 2503(a)(c)(5) (1982).
33. See TRADE AGREEMENTS AcT OF 1979: STATEMENTS OF ADMINISTRATIVE AcTION, H.R.
Doc. No. 153, pt. II, 96th Cong., 1st Sess. 397 (1979). The Statements provide:
Prior to the publication of a notice of initiation of any investigation, the Authority will, as
required under the Subsidy/CVD Code, notify and consult with the authorities of the foreign
country or instrumentality concerned.
The Statements ofAdministrativeAction accompanied the message from the President transmitting to the Congress the MTN agreements, pursuant to section 102 of the Trade Act of 1974, 19
U.S.C. § 2112 (1982). While section 3(a) of the Trade Agreements Act, 19 U.S.C. § 2504(a)
(1982), provides that domestic statutes prevail over conflicting Subsidies Code provisions, the
Statements of Administrative Action indicate that Congress did not intend section 702(b), 19
U.S.C. § 1671a(b) (1982), to preclude consultations in the twenty-day preinvestigatory period,
as required by the Subsidies Code when requested.
34. In both AD and CVD matters, Commerce is willing to respond to nonsubstantive
inquiries from anticipated targets during the preinvestigatory period; e.g., to confirm that a
petition was received, to identify the case analyst assigned to the matter, and to make tentative
arrangements for presenting a questionnaire if an investigation is initiated.
FALL 1984
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diplomatic representatives during the entire antidumping preinvestigatory
period. 35 For example, between the time an antidumping petition is filed

and an investigation initiated, Commerce returns any letters received from
potential respondents.
The practice with regard to countervailing duty petitions differs significantly, however. The court's broad holding in Roses is limited to dumping

petitions. The court was not faced with, and did not rule upon, the issue of
the United States' obligation to consult during the preinvestigatory phase
under the Subsidies Code. In Roses, the court had considered merely a
general foreign relations policy argument, and not a legal obligation of the
United States under the Subsidies Code as implemented into U.S. law by the
Trade Agreements Act.
In order to reconcile the underlying concerns of Roses with its Subsidies
Code obligations, Commerce has adopted the following practice. First, in
any countervailing duty cases involving imports from a country that is not a

Code signatory and does not enjoy a substantially equivalent U.S. obligation, Commerce declines to receive any information or other views during
the preinvestigatory period. 36 Absent an international obligation requiring

such consultations, Commerce cannot distinguish CVD from AD cases with
regard to the Roses prohibition of such consultations.

Second, when contacted by any representative of a potential respondent
in a case involving a Code signatory (or country enjoying a substantially
equivalent U.S. obligation), Commerce advises him of the court's holding in
Roses and the risks therefore presented by any conversations with Commerce during the preinvestigatory period. Potential respondents that nonetheless pursue such contacts with Commerce 37 are thereby at least on notice
35. Where companion AD and CVD petitions are filed simultaneously on the same product
from the same country, this distinction between AD and CVD cases is less meaningful. Yet
Commerce can limit any substantive communications permitted in the preinvestigatory period
(described below) to issues pertaining to the CVD petition.
36. For example, when CVD petitions were filed on certain textile products from the
People's Republic of China on Sept. 12, 1983, Commerce officials involved in making CVD
decisions declined to meet with PRC officials until after initiation of investigations on Oct. 13,
1983. 48 Fed. Reg. 46,600 (1983).
37. Presumably representatives of anticipated targets could meet with officials of other U.S.
government agencies (such as the Office of the U.S. Trade Representative (U.S.T.R.) or the
Department of State) without tainting a subsequent decision by Commerce not to initiate an
investigation (provided that the communications are not then relayed to Commerce). For
example, diplomatic representatives of nations against which CVD petitions were filed on
numerous textile products on and afier July 20, 1984, met with the U.S. Trade Representative,
Ambassador William E. Brock, on August 8, 1984, the date on which Commerce was required
to decide whether to initiate some investigations. (Those nations are not Subsidies Code
signatories, nor have they undertaken substantially equivalent obligations.) 3rd World Nations
Hit Trade Rules, WASH. POST, Aug. 8, 1984, C-I, col 6. Commerce did initiate CVD investigations of certain textiles and textile products from Peru, Singapore, Turkey, Argentina, Indonesia, Portugal, Sri Lanka, Thailand, Malaysia, Colombia, Mexico, Panama, and the Philippines,
49 Fed. Reg. 32,438, 32,439, 32,639, 32,641, 32,642, 32,644, 32,646, 32,647, 32,649, 32,892,
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that those contacts could be viewed by a reviewing court as tainting any
possible decision by Commerce not to initiate an investigation.
Third, Commerce is willing to talk with diplomatic representatives of
potential respondents or counsel on behalf of those diplomatic representatives, 38 but not with potential companies concerned or their counsel. Since
the obligation under the Subsidies Code runs between governments, Commerce has determined that only meetings with governmental representatives or their agents are warranted, not meetings merely with individual
companies or groups of companies.
Fourth, Commerce cautions any anticipated targets with whom it talks
that it will document those contacts to the greatest extent possible, in order
to meet the court's and the Act's concern with transparency of proceedings.
The purpose of such documentation, in the spirit of section 777 (a)(3) of the
Act, 39 is twofold: (1) to provide petitioner with maximum information about
Commerce's actions in this regard; and (2) to establish the limited nature
and purpose of the contacts, for use in litigation in the event that Commerce
subsequently declines to initiate an investigation under section 702 of the

Act, and petitioner sues.
Fifth, in cases where a decision not to initiate appears more likely than
usual, Commerce may designate that all such contacts be limited to an
individual isolated from the decision whether to initiate.40
D.

THE FRENCH AND ITALIAN WINE CASES

A countervailing duty petition filed earlier this year illustrates Commerce's effort to apply Roses consistently with U.S. obligations under the
32,894, 32,895 and 34,381, respectively (1984). Yet the preinvestigatory contacts with
U.S.T.R.-not transmitted to Commerce officials involved in deciding AD/CVD cases-are
unlikely to have tainted a contrary decision by Commerce not to initiate.
However, anticipated "targets" presumably would prefer to meet with Commerce, the
"administering authority" under the Act. See supra note 3. As such, it decides whether to
initiate a CVD or AD investigation, and subsequently (where it initiates) whether subsidization
or sales at less than fair value have occurred. Sections 702(b) and 732(b) (initiation), 703(b) and
705(a) (subsidization), 733(b) and 735(a) (sales at less than fair value), 19 U.S.C. §§ 1671a(b),
1673a(b), 1671b(b), 1671d(a), 1673b(b), 1673d(a) (1982).
38. While Commerce is willing to consult "with the aim of clarifying the situation," as
required by Art. 3(1) of the Subsidies Code (see supra note 31 and accompanying text),
Commerce's authority to reach "a mutually agreed solution" is limited by the Act.
39. 19 U.S.C. § 1677f(a)(3) (1982). In applying Roses, Commerce proposes to document
conversations over the telephone as well as face to face, and with persons who would not be
covered by the provisions of section 777(a)(3), which applies to meetings with any Commerce
official who either makes or recommends decisions.
40. In these circumstances, however, representatives of anticipated targets would be equally
well served in meeting with representatives of other U.S. government agencies (see supra note
37), since their concerns will not be taken into account in the decision whether to initiate
anyway. Moreover, a court is less likely to consider contact with a different agency as tainting a
subsequent decision not to initiate, than contact with a Commerce official purportedly isolated
from the initiation decisionmaking.
FALL 1984
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Subsidies Code. On January 27, 1984, the American Grape Growers'
Alliance for Fair Trade, composed of associations of grape growers, filed
AD and CVD petitions with the Department of Commerce and the International Trade Commission, alleging that ordinary table wine from France and
from Italy was subsidized and sold at less than fair value, and that imports
were causing injury to a U.S. industry. 4 1 On behalf of its member governments of'France and Italy, the delegation of the Commission of the European Communities (E.C.) in Washington sought consultations with the
United States pursuant to Article 3(1) of the Subsidies Code, to which the
European Communities is a party. 42 On February 14, 1984, representatives
of the United States and the European Communities held consultations
under Article 3(1) of the Code in Geneva, Switzerland. Representing the
United States in these consultations were personnel from the Office of the
United States Trade Representative (U.S.T.R.), to which the President had
delegated authority to negotiate for the United States generally in trade and
commodity matters.43 At these consultations, the E.C. representatives
raised a number of issues concerning the countervailing duty petition filed
and expressly asked the United States to respond, preferably in writing, to
these points priorto the deadline for the Commerce Department's decision
whether to initiate investigations. These consultations between the European Communities and the United States via the U.S.T.R. in Geneva were
followed by submission of a memorandum in Washington to the Department of Commerce by the delegation of the Commission of the European
Communities." In its memorandum, the European Communities argued
that the petition was deficient on its face and that initiation would therefore
be inconsistent with both U.S. law and the Subsidies Code. Specifically, the
European Communities contended that the petitioners lacked standing,
that the petition failed to offer sufficient evidence of injury to producers of a
"like product," and that it likewise contained no evidence establishing a
causal link between imports and the alleged injury.
In light of U.S. obligations under Article 3(1), Commerce did not return
the memorandum as it would have in an antidumping matter. Instead, it
retained the memorandum. Moreover, after advising representatives of the
41. See Petition in Central Records Unit, Department of Commerce, Room B-099, file nos.
C 427-402 and C 475-403.
42. See DEP'T OF STATE, TREATIES IN FORCE, Dep't of State Pub. No. 9351 at 298-99 (1984).
43. See Section 1(b) of Reorganization Plan No. 3 of 1979, and section 1-101 of Exec. Order
No. 12,188, supra note 3.
44. Memorandum of the Commission of the European Communities pursuant to Article 3.1
of the GATT Code on Subsidies and Countervailing Duties concerning the countervailing duty
petition received by the U.S. Department of Commerce re: imports of ordinary table wine from
France and Italy (February 16, 1984). These investigations were terminated when the International Trade Commission found no reasonable indication of injury by reason of these imports.
Certain Table Wine from France and Italy, Investigations Nos. 701-TA-210 and 211 (preliminary), and 731-TA-167 and 168 (preliminary), USITC Pub. No. 1502 at 1 (Mar. 1984).
VOL. 18, NO. 4
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European Communities of the risks they ran under Roses, Commerce
discussed the European Communities' concerns with its representatives.
Any issue under Roses became moot, however, when on February 16, 1984,
Commerce initiated CVD (and AD) investigations of ordinary table wine
from France and Italy.
E. CONCLUSION
From time to time, U.S. courts construe the AD and CVD law in a way
that appears inconsistent with the international obligations of the United
States under the Antidumping Code or Subsidies Code. While the Act
clearly prevails over inconsistent international obligations,4 6 the United
47
States is not thereby excused from fulfilling its international obligations.
Therefore, Commerce seeks to reconcile judicial interpretations of the Act
with U.S. international obligations wherever possible.4 8 Commerce has
recently established a practice seeking to meet its obligation to consult with
Subsidies Code signatories during the pre-investigatory period, and yet to
apply faithfully the courts' Roses holdings.
II. Determining Whether a Petition
Is "on Behalf of" a U.S. Industry:
Gilmore's Significance
A.

BACKGROUND

Under the Act 49 and Commerce's regulations,5 0 a decision whether to
initiate a CVD or AD investigation is triggered by a petition filed by an
interested party "on behalf of an industry," 51 alleging subsidization or sales
45. Certain Table Wine from Italy; Initiation of Countervailing Duty Investigation, 49 Fed.
Reg. 6778 (1984); Certain Table Wine from France; Initiation of Countervailing Duty Investigation, 49 Fed. Reg. 6779 (1984); Certain Table Wine from France; Initiation of Antidumping
Duty Investigation, 49 Fed. Reg. 6780 (1984); Certain Table Wine from Italy; Initiation of
Antidumping Duty Investigation, 49 Fed. Reg. 6781 (1984).
46. Section 3(a) of the Trade Agreements Act of 1979, 19,U.S.C. § 2504(a) (1982).
47. See generally Art. 27 of the Vienna Convention on the Law of Treaties, 7 INT'L LEGAL
MATERIALS 770 (1968), to which the United States is not a party, but which it has recognized as a
codification of many principles of international law.
48. Generally statutes and international agreements are to be read so as to be consistent to
the greatest possible extent. United States v. Lee Yen Tai, 185 U.S. 213,221-22 (1902); United
States v. Vetco Inc., 644 F.2d 1324, 1328 (9th Cir.), cert. denied, 454 U.S. 1098 (1981).
49. Sections 702 and 732 of the Act, 19 U.S.C. §§ 1671a, 1673a (1982).
50. 19 C.F.R. §§ 355.26 and 353.36 (1984).
51. Under section 771(4)(A) of the Act, "industry" is defined as "the domestic producers as
a whole of a like product, or those producers whose collective output of the like product
constitutes a major proportion of the total domestic production of that product." 19 U.S.C.
§ 1677(4)(A) (1982). See S. REP. No. 249, 96th Cong., 1st Sess. 18, 82, 83, reprinted in 1979 U.S.
CODE CONG. & AD. NEWS 381, 404, 468, 469.
FALL 1984

1012

THE INTERNATIONAL LAWYER

at less than fair value and (where required) injury to a U.S. industry, and
supported by information reasonably available to the petitioner. Commerce
has from time to time refused to initiate an investigation because petitioner
was not an interested party. 52 It has also declined to investigate particular
allegations because petitioner failed to provide information reasonably
available to it in support of the allegations.5 3 Until recently, however,
Commerce had refused only once, in 1980, to conduct an investigation
54
because the petition was not filed "on behalf of an industry."
1. Gilmore Petition

On September 29, 1983, Gilmore Steel Corporation of Portland, Oregon,
filed an antidumping petition on carbon steel plate (cut-to-length and in
coils) from Belgium and West Germany. 5 Gilmore claimed that with re-

spect to those products imported from Belgium, the petition was being filed
"on behalf of the domestic industry comprised of the U.S. domestic producers of both [cut-to-length plate and plate in coils].'"56 With respect to imports
from West Germany, Gilmore claimed to file the petition on behalf of:
the domestic industry comprised of the U.S. domestic producers of both [cut-tolength plate and plate in coils] or, in the alternative, the separate regional domestic
industry comprised of the producers of those products located in the separate U.S.
West Coast regional market area [composed of California, Washington and
Oregon]. 5 7 (Emphasis in the original.)

In deciding whether to initiate, Commerce considered specifically
whether cut-to-length plate and plate in coils are two different kinds of

merchandise. Based upon Commerce staff analysis 58 and earlier decisions of
52. E.g., Manual Typewriters from the German Democratic Republic; Dismissal of Antidumping Petition, 45 Fed. Reg. 15,972 (1980). The petitioner in this case was an importer, and
thus not an "interested party" described in subparagraph (C), (D), or (E) of section 771(9) of
the Act, 19 U.S.C. § 1677(9) (1982), as required by section 732(b)(1) of the Act, 19 U.S.C.
§ 1673a(b)(1) (1982). See infra note 54.
53. See, e.g., Initiation of a Countervailing Duty Investigation; Oil Country Tubular Goods
from Mexico, 49 Fed. Reg. 28,292, 28,293 (1984), in which Commerce declined to investigate
allegations of equity infusions on terms inconsistent with commercial considerations, because
the petition did not provide any evidence that producers of oil country tubular goods received
equity infusions on noncommercial terms.
54. Manual Typewriters from' the German Democratic Republic; Dismissal of Antidumping
Petition, 45 Fed. Reg. 15,972 (1980). In this case, the petition was filed by an importer and
stated that there was no U.S. production of the typewriters in question. Commerce dismissed
the petition "[i]n as much as the petition is filed on behalf of the sales and service sector rather
than the domestic producers of manual typewriters." Id. at 15,973. Where there is no industry,
a petition cannot be filed "on behalf of an industry." See supra note 52.
55. The petition is available in the Central Records Unit, Room B-099, Department of
Commerce, files A 423-013 (Belgium) and A 428-018 (West Germany).
56. Id.at 3.
57. Id.at 3-4.
58. Memorandum for the File from Nicholas C. Tolerico and James Kirpatrick [sic] on
"Scope of Carbon Steel Plate and Hot Rolled Carbon Steel Sheet from Brazil-Antidumping
Investigations" (Feb. 18, 1983), prepared for earlier investigations but reviewed in connection
with the Gilmore cases.
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Commerce decided to consider them as two separate

products. Consequently, on October 19, 1983, Commerce initiated four

investigations: two on cut-to-length plate from Belgium and West
Germany
6
and two on plate in coils from Belgium and West Germany.

0

If Commerce initiates an AD or CVD investigation, the Commission is
required to decide whether there is a reasonable indication that the imports
under investigation are causing or threatening material injury to a U.S.
industry (or materially retarding establishment of an industry), within fortyfive days of the date the petition was filed. In the Gilmore investigations, the

Commission's preliminary determinations of injury were due by November
14, 1983. In preparation for those determinations, staff of the Commission
sent out questionnaires to other U.S. producers of carbon steel plate, both
cut-to-length and in coils, and scheduled a conference for October 26,
1983.61
2. European Coal and Steel
Community Arrangement

U.S. Steel Corporation, a producer of both cut-to-length plate and plate
in coils, refused to respond to the questionnaire because of
"our belief that
' 62
the petition is not meritorious and indeed is misguided.
The opposition of U.S. Steel was based on an Arrangement Concerning
Trade in Certain Steel Products concluded on October 21, 1982, between
the United States and the European Coal and Steel Community

(E.C.S.C.). 6 3 The Arrangement was the result of AD and CVD petitions
filed on January 11, February 8, May 7, and September 3, 1982, by U.S. steel

producers against various steel products from many member countries of
the European Communities, as well as other countries. 64 The petitioners
withdrew their petitions and the investigations that had been initiated on
59. Certain Flat-Rolled Carbon Steel Products from Brazil, Investigation No. 731-TA-123
(preliminary), USITC Pub. No. 1361 at 5 (Mar. 1983) See discussion of the Commission's final
determination in this investigation, infra notes 77 and 106 and accompanying texts.
60. Carbon Steel Plate from Belgium and the Federal Republic of Germany; Initiation of
Antidumping Investigations, 48 Fed. Reg. 49,322 (1983).
61. Certain Flat-Rolled Carbon Steel Products from Belgium and the Federal Republic of
Germany, 48 Fed. Reg. 46,865 (1983).
62. Letter from D.B. King, Assistant General Counsel, United States Steel Corporation, to
Alfred E. Eckes, Chairman, United States International Trade Commission (Oct. 14, 1983).
63. See 47 Fed. Reg. 49,058 (1982) terminating antidumping and countervailing duty proceedings against European Communities steel producers based upon the conclusion of an
Arrangement Concerning Trade in Certain Steel Products between the United States and the
European Coal and Steel Community, Id., Appendix III at 49,060.
64. On January 11, 1982, thirty-eight AD and ninety-four CVD petitions were filed on
various steel products from eleven countries (Belgium, France, Federal Republic of Germany,
Italy, Luxembourg, Netherlands, United Kingdom, Brazil, Romania, South Africa and Spain).
Seven were dismissed by Commerce (two AD and five CVD), and sixteen were withdrawn by
petitioners (three AD and thirteen CVD). On February 1, 1982, Commerce initiated 109
investigations (thirty-three AD and seventy-six CVD). Fact Sheet, Department of Commerce,
International Trade Administration, Preliminary Countervailing Duty Determinations (June
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February 1 were terminated, 65 based upon the Arrangement. Under the
Arrangement, the E.C.S.C. agreed to restrict its exports of certain steel
products to the United States in exchange for the U.S. steel industry's
commitment to drop all then-pending AD and CVD proceedings against
E.C.S.C. steel producers. 66 The Arrangement further provides that the

E.C.S.C. may abrogate it if any U.S. producer-either a company that was a
petitioner in the 1982 European Communities AD and CVD cases, or any
other U.S. producer-files a petition seeking import relief with respect to
E.C.S.C. carbon steel products.Y"Gilmore, not a petitioner in the 1982 steel
investigations, filed its petition on products covered by the Arrangement

from Belgium and West Germany, two E.C.S.C. member countries. The
filing of the petition thus entitled the E.C.S.C. to request consultations and
to abrogate the Arrangement
if the results of consultations were not consid68
ered satisfactory to it.

10, 1982), appended to Memorandum for the Secretary on Preliminary Determinations in Steel
CVD Cases (June 10, 1982). See also 47 Fed. Reg. 5739-54 (1982).
More steel petitions were filed subsequently and investigations initiated. See Initiation of
Countervailing Duty Investigations and Preliminary Affirmative Countervailing Duty Determinations; Certain Steel Products from the Republic of Korea, 47 Fed. Reg. 24,166, 44,807
(1982); Initiation of Countervailing Duty Investigation; Large Diameter and Small Diameter
Welded Carbon Steel Pipes and Tubes from Italy, 47 Fed. Reg. 24,167 (1982); Initiation of
Countervailing Duty Investigation and Preliminary Affirmative Countervailing Duty Determination; Small Diameter Welded Carbon Steel Pipes and Tubes from Brazil, 47 Fed. Reg.
24,168, 44,814 (1982); Initiation of Countervailing Duty Investigation and Preliminary Negative Countervailing Duty Determination; Large Diameter Welded Carbon Steel Pipes and
Tubes from France, 47 Fed. Reg. 24,169, 44,818 (1982); Initiation of Countervailing Duty
Investigation and Preliminary Negative Countervailing Duty Determination; Large Diameter
Welded Carbon Steel Pipes and Tubes from the Federal Republic of Germany, 47 Fed. Reg.
24,170, 44,826 (1982); Initiation of Antidumping Investigations; Steel Rails from France, the
Federal Republic of Germany and the United Kingdom, 47 Fed. Reg. 42,772, 42,773 (1982);
and Initiation of Countervailing Duty Investigations; Steel Rails from the Federal Republic of
Germany, France, the United Kingdom, and Luxembourg, 47 Fed. Reg. 42,774, 42,775,
42,776, 42,777 (1982).
65. Supra note 63.
66. See paragraphs 2 and 4 of the Arrangement, supra note 63, at 49,061. Under paragraph
2(a)(2) of the Arrangement, petitioners in their pending AD/CVD investigations of steel
products from E.C.S.C. member countries were required to agree:
not to file any petitions seeking import relief under U.S. law, including countervailing duty,
antidumping duty, Section 301 of the Trade Act of 1974 (other than Section 301 petitions
relating to third country sales by U.S. exporters) or Section 337 of the Tariff Act of 1930, on
the Arrangement products during the period in which this Arrangement is in effect.
67. Under paragraph 2(b) of the Arrangement, the E.C.S.C. is entitled to consult with the
U.S. if anyone (not just a petitioner in the 1982 steel cases) files a petition under the AD/CVD
law, section 201 or 301 of the Trade Act of 1974 (other than a petition under section 301 relating
to third country sales by U.S. exporters), section 232 of the Trade Expansion Act of 1962, or
section 337 of the Tariff Act of 1930, or commences antitrust litigation on a product from an
E.C.S.C. member country and covered by the Arrangement. Paragraph 2(b) states:
[I]f during the consultations it is determined that the petition, litigation or investigation
threatens to impair the attainment of the objectives of the Arrangement, then the ECSC shall
be entitled to terminate the Arrangement with respect to some or all Arrangement products,
at the earliest fifteen days after such consultations.
68. Id.
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U.S. Steel Corporation, a petitioner in the 1982 steel investigations,
evidently preferred the protection afforded by the Arrangement to the
possibility of obtaining relief from possible dumping of plate from Belgium
and West Germany. In its letter to the International Trade Commission, it
stated:
It is our firm opinion that the arrangement currently in effect between the United
States Government and the Commission of the European Communities has been

an effective means by which to eliminate the injurious effects of plate importsfrom
the EC, including those from Belgium and West Germany. Therefore, USS simply

cannot support a petition covering imports which are not a source of injury69to the
domestic plate industry at the present time. (Emphasis in the original.)

Armco, Inc., wrote Commerce indicating its lack of support for the
Gilmore petition. 70 Bethlehem Steel Corporation, another 1982 steel petitioner, advised the Commission by letter of its view that "the domestic
industry producing carbon steel plate (both cut to length and in coil) clearly
is being materially injured by reason of less than fair value imports of such
products." 71 However, Bethlehem did not indicate specifically whether it
supported the Gilmore petition. Moreover, it expressly stated that "the
Commission may wish to consider the extent to which the Arrangement,
dated October 21, 1983, between the United States and the European Coal
bears upon the injury determinations in these
and Steel Community
72
investigations."
At the ITC injury conference on October 26, Gilmore was the only
domestic plate producer that testified in support of its allegations of injury
by reason of imports sold at less than fair value. 73
3. ITC Decision

On November 7, 1983, the Commission unanimously determined that
there was a reasonable indication that the national U.S. steel plate industry
was being injured by imports from Belgium and West Germany. 74 In its
opinion, the Commission commented expressly on two significant issues.
First, it affirmed its recent treatment of coiled and cut-to-length plate as
separate products. It said that while coiled and cut-to-length products have
some common characteristics and uses, coiled products are semi-finished
materials that differ from cut-to-length products in configuration and do not
69. King letter, supra note 62, at 1.
70. See files, supra note 55.
71. Letter from Laird D. Patterson, General Attorney, Bethlehem Steel Corporation, to
U.S. International Trade Commission at 1 (Oct. 25, 1983).
72. Id. at 2.
73. Transcript of October 26, 1983, staff conference in Investigations Nos. 731-TA-146 and
147 (preliminary).
74. Certain Flat-Rolled Carbon Steel Products from Belgium and the Federal Republic of
Germany, Investigations Nos. 731-TA-146 and 147 (preliminary), USITC Pub. No. 1451 at 1
(1983); 5 I.T.R.D. 2160 (Nov. 1983).
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necessarily compete with the latter until further processed. 75 The Commission found no reason to deviate from precedent on this issue, and consequently determined to treat cut-to-length plate separately from hot-rolled
carbon steel products in coils. 7 6 However, the Commission pointed out that
its decision in this regard:
does not represent a final adjudication. .

.

. If these cases are returned to the

Commission for final determinations, the like product issue will be explored
further in light of (1) the Commission's findings and conclusions in the ongoing
final investigation of carbon steel products from Brazil [an unrelated investigation], and (2) any arguments advanced
by the parties in these investigations that
77
are not disposed of in that case.
Regarding the regional industry issue, the opinion states that Commissioners Stern, Haggart and Lodwick:
do not reach the issues of (1) whether the producers in the Western Region should
be treated as if they are a separate industry, and (2) if so, whether there is material
78
injury to that industry or a threat thereof caused by the subject imports.
In a separate opinion, Chairman Eckes alone found a reasonable indication
that a regional industry in the United States was materially 79
injured by reason
of the imports under investigation from West Germany.
B. STANDING ISSUES

1. "Interested Party"
Because the ITC's preliminary determinations were affirmative, Commerce proceeded with its investigations. 80 However, two issues had been
raised in connection with the Commission proceedings that had not previously come to Commerce's attention. First, it became clear in the Commission's proceedings that Gilmore produced only cut-to-length plate, and
not plate in coils. On this basis, counsel for respondents in the investigations
wrote Commerce requesting rescission of the notice of initiation because
Gilmore was not an "interested party" within the meaning of the Act, as
required for standing.8 ' In light of these factual developments, Commerce
75. USITC Pub. No. 1451 at 5-7; 5 I.T.R.D. at 2162-63.
76. USITC Pub. No. 1451 at 7-8; 5 I.T.R.D. at 2163.
77. USITC Pub. No. 1451 at 8; 5 I.T.R.D. at 2163. In its final determination on Certain
Flat-Rolled Carbon Steel Products from Brazil, the Commission concluded that coiled and
cut-to-length flat-rolled carbon steel products were "like products" to each other within the
meaning of section 771(10) of the Act, 19 U.S.C. § 1677(10) (1982). Investigation No.
731-TA-123 (final), USITC Pub. No. 1499 at 6 (Mar. 1984). See infra note 106 and accompanying text.
78. USITC Pub. No. 1451 at 8 n.17; 5 I.T.R.D. at 2163 n.17.
79. USITC Pub. No. 1451 at 17; 5 I.T.R.D. at 2166.
80. See section 733(b) of the Act, 19 U.S.C. § 1673b(b) (1982).

81. Sections 732(b) and 771(9)(C) of the Act, 19 U.S.C. §§ 1673a(b), 1677(9)(C) (1982). See,
e.g., letter from Pierre F. de Ravel d'Esclapon, Esq., to Alan F. Holmer, Deputy Assistant SecVOL. 18, NO. 4
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determined that Gilmore did not meet the requirements for being an interested party. Therefore, Commerce rescinded its initiation of82investigations on plate in coils from both Belgium and West Germany.
The investigations of plate cut-to-length from both Belgium and West
Germany remained. However, in light of the Armco and U.S. Steel letters
and the absence of any support for Gilmore's petition at the October 26
injury conference, Commerce wrote all U.S. producers of plate cut-tolength 83 asking "whether Gilmore's petition was filed on behalf of the U.S.
industry."84 Commerce explained that its request was motivated by "serious
doubts" whether Gilmore's petition met the statutory requirement that it be
filed " 'on behalf of an industry,' " because of the U.S. Steel and Armco
letters and Gilmore's very small share of domestic plate production. At the
time, Gilmore produced approximately 2 percent of total U.S. production
of carbon steel plate (approximately 5,000 tons per month). It produced 20
percent of all carbon steel shipments into or out of Oregon, Washington and
California, the three-state region allegedly constituting the Western Region. It was one of only two such steel producers
in that region; the other
85
producer was Kaiser Steel Corporation.
2. "On Behalf of" the National Industry
All the plate producers except Bethlehem replied that they did not
support the Gilmore petition; Bethlehem did not take a position. Based
upon these factual developments, on January 24, 1984, Commerce rescinded its notices of initiation of investigations of carbon steel plate cut-tolength from Belgium and West Germany. 86 The Department determined
retary for Import Administration (Nov. 1, 1983), in files A 423-013 and A 428-018, supra note
55. See also Gilmore's response in a letter from John H. Cutler, Esq., to Secretary of Commerce
Malcolm Baldrige (Nov. 10, 1983), in the same files.
Respondents had raised the standing issue at the Commission once it became clear that
Gilmore produces only cut-to-length plate. The Commission responded that standing issues are
within Commerce's jurisdiction in deciding whether to initiate an investigation, and, therefore,
not properly addressed to the Commission. Certain Flat-Rolled Carbon Steel Products from
Belgium and the Federal Republic of Germany (preliminary), USITC Pub. No. 1451 at 4 n.9;
72, 5 I.T.R.D. at 2162 n.9. See also Carton-Closing Staples and Nonautomatic Carton-Closing

Staple Machines from Sweden, Investigations Nos. 731-TA-116 and 117 (final), USITC Pub.
No. 1454 at 4 n.5 (Dec. 1983).
82. Hot-Rolled Carbon Steel Sheet from Belgium and the Federal Republic of Germany;
Rescission of Notice Announcing Initiation of Antidumping Investigations and Dismissal of
Petition, 48 Fed. Reg. 52,757 (1983).
83. U.S. producers of plate cut-to-length are Bethlehem Steel Corporation, Inland Steel
Company, Jones & Laughlin Steel, Inc., Lukens Steel Company, National Steel Corporation,
Phoenix Steel Corporation, U.S. Steel Corporation, and Republic Steel Corporation.
84. These letters, dated November 16, 1983, are included in files A 423-013 and A 428-018,
supra note 55.
85. By the end of 1983, Kaiser Steel Corporation's Fontana, California, plant was closed and
Gilmore remained the sole producer of carbon steel plate cut-to-length in that region.
86. Carbon Steel Plate from Belgium and the Federal Republic of Germany; Rescission of
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"that Gilmore's petition was not filed on behalf of a United States industry
and that [Commerce's] earlier initiation was not well founded." '87 Commerce's notice of rescission explained that its conclusion was based upon
facts that only came to light after the decision to initiate on October 19. The
relevant facts were the absence of any support for Gilmore at the injury
conference on October 26; the Armco letter to Commerce and the U.S.
Steel Corporation letter to the Commission; and the responses by other
U.S. carbon steel plate producers to the November inquiries of the
Department.8 8 Under the circumstances, and since Gilmore itself accounted
for only 2 percent of U.S. production of plate cut-to-length, its petition was
not considered to be filed on behalf of the national U.S. industry in the
absence of other producers' support.
3. "On Behalf of" a Regional Industry
However, a more difficult issue was presented by Gilmore's claim that its
petition was filed on behalf of a regional industry with respect to West
German imports. In the absence of a preliminary determination of injury to
a regional industry by the Commission, Commerce determined that it could
not proceed with its investigation. Therefore, Commerce terminated the
investigations in their entirety, including both national and regional industry
aspects. 89 The Department explained:
Although Gilmore had alleged that imports of this merchandise from the FRG had

caused injury to a regional industry as defined in section 771(4)(C) of the Act, the
conclusion of the ITC, as reflected in its report with respect to this merchandise...
contained only the views of Chairman Alfred Eckes on the regional injury question and did not include a determination that there was a regional industry or that
there was a resonable [sic] indication of injury to such a regional industry. Since
the ITC did not decide whether a regional industry existed within the meaning of
that Gilmore has
section 771(4)(C) of the Act, the Department cannot conclude
9
properly filed its petition on behalf of a regional industry. 0
C.

COURT OF INTERNATIONAL TRADE

Gilmore sued the government and on April 23, 1984, the Court of International Trade issued its decision. 9' In its suit, Gilmore contended that "on
behalf of an industry" referred merely to the scope of relief sought by
petitioner, and did not constitute a requirement that a petition be filed as the
Notice Announcing Initiation of Antidumping Investigations and Dismissal of Petition, 49 Fed.
Reg. 3503, 3504 (1984).
87. Id. at 3503.
88. See supra notes 62, 69, 70, 83 and 84 and accompanying texts.
89. 49 Fed. Reg. at 3504 (1984).
90. Id.
91. Gilmore Steel Corp. v. United States, slip op. 84-45, 5 I.T.R.D. 2143 (April 23, 1984).
VOL. 18, NO. 4

U.S. IMPORT LAW

1019

representative of an industry. Alternatively, even if the phrase "on behalf of
an industry" does constitute such a requirement, Gilmore contended that
Commerce had no power to dismiss its petition after the twenty-day period
for determining whether to initiate an investigation.9 z
In an opinion by Senior Judge Maletz, the court supported the government's view on both issues. The court held that a finding that a petitioner
lacked standing to bring a petition
is precisely the sort of correction which the ITA [International Trade Administration of the Department of Commerce] must be allowed to make after section
1673a(c)'s 20-day period has run. To require the ITA to continue an obviously
unwarranted investigation, simply because material inaccuracies in the petition do
not come to its 93
attention until after the expiration of the 20-day period, flies in the
face of reason.
Therefore, the court held that the expiration of the twenty-day period for
deciding whether to initiate does not bar reconsideration based upon "manifest error-such as one implicating defects jurisdictional in nature." 94 In
such circumstances, "reconsideration is essential to the proper administra95
tion of justice.",
Moreover, in construing the phrase "on behalf of an industry," the court
agreed that it clearly refers to the extent of producer support within an
industry. The court pointed out that the requirements that a petition be filed
on behalf of an industry and by an interested party are not synonymous.
While an interested party must be a producer, union, or trade association
92. See 19 U.S.C. § 1673a(c) (1982).
93. 5 I.T.R.D. at 2147 (citations omitted).
94. Id.
95. Id. See contra Babcock & Wilcox Co. v. United States, 2 I.T.R.D. 1673 (Ct. Int'l Trade
1981). In that dumping case, the International Trade Commission had made an affirmative
preliminary determination based upon import statistics later discovered to be erroneous. The
Commission subsequently reopened its preliminary investigation for reconsideration based
upon corrected import statistics. The Commission then made a negative preliminary determination. Plaintiff argued that "the Commission was without statutory authority to reopen the
preliminary investigation for reconsideration of its determination upon additional evidence."
Id. at 1674. The court agreed:
It is not denied by defendant that there is no statutory authorization for the Commission to
reopen a terminated preliminary investigation and reconsider its determination in the light of
additional evidence. What authority there is to support this course of action is said by
defendant to rest in inherent agency authority to modify or correct its decisions. However, it
is a well settled principle of administrative law that a governmental agency has only those
powers which are granted to it by statute. ...
In any case, whatever may be the extent of the Commission's inherent authority to
reconsider its decisions in the light of additional evidence, it is clear that the exercise of such
authority must yield to a contrary legislative policy manifest in the governing statutes. . ..
In view of [relevant] legislative history, it is clear that the 45 day time period is mandatory and
not directory. And to the extent that the Commission reopened the preliminary investigation
to receive additional evidence and to verify information it had previously acted upon without
verification, the reconsideration extends the statutory time period, and as such, is void.
Id. at 1678 (emphasis in original).
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within the industry, the term "on behalf of" could include groups such as, for
example, the U.S. Chamber of Commerce, the National Association of
Manufacturers, and the American Association of Exporters and Importers. 96 The court stated that the "interested party" and "on behalf of an
industry" criteria constitute a "two step shifting process-not only must a
petitioner be a member of the affected industry, i.e., be an 'interested
party,' it must also show that a majority of that industry back its petition. ,97
The record clearly indicated that "the overwhelming majority of domestic
steel plate producers scotched Gilmore's petition when contacted by the
ITA.' 98 Consequently "there is no dispute that Gilmore does not have the
support of the majority of the national steel plate industry." 99 The court
therefore upheld Commerce's dismissal of Gilmore's petition insofar as it
was purportedly brought on behalf of the national steel plate industry.
However, the court disagreed with Commerce's dismissal of Gilmore's
petition on plate cut-to-length from West Germany insofar as it was brought
on behalf of the West Coast regional steel plate industry. 1°° The court
concluded:
In short, it was error for the ITA to have dismissed Gilmore's petition to the extent

that it was brought on behalf of the West Coast regional industry. The court
expresses no view as to the existence of such a regional industry, that being
a
10
question to be answered in the first instance by the appropriate agency. '

The court thus remanded the case to Commerce for further proceedings
consistent with its decision.
D.

REMAND TO COMMERCE

Pursuant to the remand, on May 16, 1984, Commerce reinitiated an

investigation of carbon steel plate cut-to-length from West Germany, and
advised the Commission of its actions. 10 2 On July 9, 1984, the Commission
found that there is a reasonable indication that such imports from West
Germany are causing material injury to the U.S. regional industry in the
three-state West Coast area.' 0103 4Consequently, Commerce proceeded with
its antidumping investigation.
96. 5 I.T.R.D. at 2149.
97. Id.
98. Id.
99. Id.
100. See supra notes 57, 78 and 79 and accompanying texts.
101. 5 I.T.R.D. at 2151.
102. Carbon Steel Plate from the Federal Republic of Germany; Re-Initiation of Antidumping Duty Investigation, 49 Fed. Reg. 21,556 (1984).
103. Cut-to-Length Carbon Steel Plate from the Federal Republic of Germany, Investigation No. 731-TA-147, USITC Pub. No. 1550 at 1 (1984); 49 Fed. Reg. 29,160 (1984).
104. Commerce issued an affirmative preliminary determination on Oct. 1, 1984. Carbon
Steel Plate from the Federal Republic of Germany: Preliminary Determination of Sales at Less
Than Fair Value, 49 Fed. Reg. 39,591 (1984). On Nov. 30, 1984 (retroactively effective on Nov.
16, 1984) itterminated that investigation after petitioner withdrew its petition. Carbon Steel
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Gilmore asked Commerce to include flat-rolled steel products in coiled
form within the scope of the reinitiated investigation of carbon steel plate
cut-to-length.10 5 The basis for Gilmore's request was a recent final determination by the Commission in another investigation. 10 6 that coiled and
cut-to-length flat-rolled carbon steel products were "like products" within
the meaning of section 771(10) of the Act. 10 7 Commerce declined the
request. 10 8 Based on its independent technical analysis of the products and
legal analysis of section 771(10), Commerce disagreed with the views of the
Commission on this issue and ruled that the Commission's views on like
products were not binding on Commerce. 109 Commerce said that since it
does not consider coiled and cut-to-length products as "like products" and
Gilmore does not produce plate in coil, it is not an "interested party" and
therefore lacks standing to file a petition with respect to such coiled
products.110
E.

CONCLUSION

As a result of Gilmore, then, it has been clearly established that Commerce is not required to initiate an investigation if a petition is not filed by an
"interested party" and "on behalf of an industry"; and that it may subsequently rescind an investigation previously initiated if the facts later reveal
that these requirements are not satisfied.
III. Extensions in Extraordinarily
Complicated Cases

A.

BACKGROUND: TIME LIMITS

As amended in 1979,111 the Act establishes timetables in AD and CVD

proceedings. When an AD or CVD petition is filed, Commerce must decide
within twenty days whether to initiate an investigation. " 2 If it initiates, the
Commission must decide within forty-five days of the petition's filing
whether there is reasonable indication of material injury caused or
threatened to a U.S. industry by reason of the imports under
investigation. 113 If the Commission preliminarily finds injury, Commerce
must normally make a preliminary determination whether the imports are
Plate from the F.R.G.: Determination of Antidumping Duty Investigation, 49 Fed. Reg. 48,082
(1984).
105. Letter from John H. Cutler to Alan F. Holmer (May 31, 1984).
106. Certain Flat-Rolled Carbon Steel Products from Brazil, supra note 77.
107. 19 U.S.C. § 1677(10) (1982).
108. Letter from Alan F. Holmer to John H. Cutler (August 1984).
109. Id. at 2.
110. Id. at 3.
111. Trade Agreements Act of 1979, Pub. L. No. 96-39, §§ 101-107, 93 Stat. 144 (1979).
112. Sections 702 and 732 of the Act, 19 U.S.C. §§ 1671a, 1673a (1982).
113. Sections 703(a) and 733(a) of the Act, 19 U.S.C. §§ 1671b(a), 1673b(a) (1982).
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subsidized within eighty-five days of the petition's filing,114 and a preliminsold at less than fair value
ary determination whether the imports are
1 15 within 160 days of such date." 16
(dumped)
Commerce's preliminary determination is highly significant, since liquidation of the investigated imports entered into the U.S. is suspended if
Commerce finds subsidization or dumping. 117 Importers are required to pay
estimated antidumping or countervailing duties, or to post a bond in such
-amount. t 18 An affirmative preliminary determination by Commerce thus
provides the domestic industry with its first concrete, albeit provisional,
relief from unfair trade practices,19pending final determinations by both
Commerce and the Commission."

114. Section 703(b) of the Act, as amended, 19 U.S.C.A. § 1671b(b) (West Supp. 1984).
115. Technically, dumping means both that imports were sold at less than fair value, and that
injury has been caused or threatened to a U.S. industry by reason of those imports (or that
establishment of a domestic industry was materially retarded). However, the term often is used
less precisely in the way it is defined in Article 2 of the GATT Antidumping Code to mean
simply sales at less than fair value. Supra note 29, at 4924-25.
116. Section 733(b) of the Act, 19 U.S.C. § 1673b(b) (1982).
These deadlines for preliminary determinations-85 days and 160 days, respectively, in
"normal" CVD and AD cases-were established in 1979 based on Treasury's prior experience
in administering the law. More time was allowed in antidumping cases, largely because
Treasury did not use computers to review sometimes hundreds of thousands of individual sales
transactions. Determining margins using hand calculators and adding machines was often an
extremely time-consuming task. Treasury's CVD cases, on the other hand, were relatively few
and involved simple, straightforward subsidies.
Congress' belief that more time was warranted for AD than CVD preliminary determinations was thus based on facts that became obsolete soon after enactment of the Trade Agreements Act. Since 1980, subsidy allegations have increased in number and complexity. (See, e.g.,
the subsidies treated in Appendix 2 to Final Affirmative Countervailing Duty Determinations;
Certain Steel Products from Belgium, 47 Fed. Reg. 39,304, 39,316 (1982); refined in the
Subsidies Appendix to Cold-Rolled Carbon Steel Flat-Rolled Products from Argentina: Final
Affirmative Countervailing Duty Determination and Countervailing Duty Order, 49 Fed. Reg.
18,006, 18,016 (1984); and Final Affirmative Countervailing Duty Determination; Railcars
from Canada, 48 Fed. Reg. 6569, 6570 (1983).) Meanwhile dumping calculations have been
facilitated by computer programs.
117. Liquidation is suspended effective on the date Commerce's findings are published in the
Federal Register.
118. Sections 703(d) and 733(d) of the Act, 19 U.S.C. §§ 1671b(d), 1673b(d) (1982).
119. The filing alone of an AD or CVD petition, or even the rumor of a proposed filing, may
have a chilling effect on imports from the country concerned, by conjuring the spectre of
eventual importer liability for antidumping or countervailing duties. Yet imports continue to
enter the U.S. and be liquidated normally prior to publication of an affirmative preliminary
determination by Commerce.
Prior to the Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 144, liquidation of
entries of investigated merchandise could not be suspended in CVD cases until the Department
of the Treasury (Commerce's predecessor in making subsidy determinations) made a final
affirmative determination. In AD investigations, Treasury's preliminary determination of sales
at less than fair value led to withholding of appraisement (i.e., suspension of liquidation).
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EXTENSIONS

"A major objective" of the AD/CVD changes effected by the Trade
Agreements Act of 1979120 was:
to reduce the length of an investigation. Long investigations serve no purpose.
They delay relief for domestic industries. They prolong the period of uncertainty,
inherent during an investigation, making business decisions by importers difficult
if not impossible. Finally, the Committee does not believe that long investigations
12
necessarily yield more accurate results than expeditious investigations. 1
However, where the parties concerned are cooperating and additional time
is necessary, Commerce's CVD and AD preliminary determinations may be
extended for up to an additional sixty-five days for AD in "extraordinarily
complicated" cases. Countervailing duty cases may be determined to be
extraordinarily complicated by reason of the number and complexity of
subsidies, the novelty of issues, the need to determine use of subsidies by
22
individual firms, and the number of firms that must be investigated.
Dumping cases may be determined to be extraordinarily complicated by
reason of the number and complexity of transactions involved and adjustments proposed, the novelty of issues, and the number of firms that must be
investigated.

123

Legislative history stresses the exceptional nature of "extraordinarily
complicated" extensions:
The 85-day period . . . for [Commerce's CVD] preliminary determination is

adequate for almost all cases. For these rare, extraordinarily complicated cases
where 85 days are not enough, up to 150 days may be used. In light of the
importance of expeditious investigations, [Commerce's] discretion to extend the
time period under section 703 (c)(1)(B) is narrowly circumscribed. The committee
very few extensions be made under that provision. (Emphasis
intends 1that
24
added.)

C. COMMERCE'S PAST PRACTICE

In 1980-81, Commerce extended preliminary decisions on the ground of
extraordinary complication in eight of eighteen AD preliminaries, 125 and in
120. Supra note 19.
121. S. REP. No. 249, supra note 51, at 49. See also id. at 58, 66; H.R. REP. No. 317, 96th
Cong., 1st Sess. 52, 61 (1979).
122. Section 703(c)(1)(B) of the Act, 19 U.S.C. § 1671b(c)(1)(B) (1982). Commerce may
also extend the preliminary CVD decision under section 703(c)(1)(A) at petitioner's request.
123. Section 733(c)(1)(B) of the Act, 19 U.S.C. § 1673b(c)(1)(B) (1982). Commerce may
also extend the preliminary AD determination under section 733(c)(1)(A) at petitioner's
request.
124. S. REP. No. 249, supra note 51, at 50. See the similar injunction concerning extensions
of Commerce's AD preliminary determinations, id. at 66; and parallel provisions in H.R. REP.
No. 317, supra note 121, at 52, 61.
125. Certain Industrial Electric Motors from Japan; Postponement of Preliminary Deter-
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three of eleven CVD preliminaries, 21 or about 26 percent of all AD/CVD
cases.
A different pattern developed from 1982 through mid-1983. On January
11, 1982, 132 AD and CVD petitions were filed on various steel products
from eleven countries. Numerous other steel petitions followed. In the
CVD cases, petitioners alleged some of the most complex subsidies ever
considered; e.g., loans to companies that could not obtain credit on terms
consistent with commercial considerations; government purchases of equity
in firms whose stock was not traded on any market; low interest mortgages
to steel workers; benefits paid to parental holding companies that arguably
trickled down to subsidiaries; and industry-wide reorganizations assisted by

government-directed support through nationalized banks. 1 27 To determine
the existence and extent of such subsidies, Commerce preliminarily adopted
new methods 128 after holding a special public conference, 2 9 consulting with
outside experts, 30 and engaging in exhaustive debate. The AD cases were
likewise complex, involving numerous companies,
transactions, adjust31
ments, and allegations of below cost sales.'
These cases were indeed extraordinarily complicated, and Commerce
needed the full 150 days to make preliminary CVD decisions and 210 days to
make preliminary AD decisions. Thus in steel cases alone, Commerce
mination, 45 Fed. Reg. 29,619 (1980); Countertop Microwave Ovens from Japan; Postponement of Preliminary Determination, 45 Fed. Reg. 30,100 (1980); Certain Carbon Steel
Products from Belgium, the Federal Republic of Germany, France, Italy, Luxembourg, the
Netherlands, and the United Kingdom; Cases Declared Extraordinarily Complicated:
Preliminary Determinations Postponed, 45 Fed. Reg. 47,718 (1980); Menthol from the
People's Republic of China, Postponement of Preliminary Decision, 45 Fed. Reg. 66,835
(1980); Unrefined Montan Wax from the German Democratic Republic; Postponement of
Preliminary Antidumping Decision, 46 Fed. Reg. 9982 (1981); Certain Iron Metal Castings
from India; Postponement of Preliminary Antidumping Determination, 46 Fed. Reg. 21,403
(1981); Truck Trailer Axle-and-Brake Assemblies from the Hungarian People's Republic;
Postponement of Preliminary Decision, 46 Fed. Reg. 34,830 (1981); Certain Steel Wire Nails
from the Republic of Korea; Postponement of Preliminary Antidumping Determination, 46
Fed. Reg. 57,336 (1981).
126. Fresh Cut Roses from Israel; Postponement of Preliminary Determination, 45 Fed.
Reg. 16,522 (1980); Lamb Meat from New Zealand; Postponement of Preliminary Countervailing Duty Determination, 46 Fed. Reg. 34,357 (1981); CeramicTile from Mexico; Postponement of Preliminary Countervailing Duty Determination, 46 Fed. Reg. 61,160 (1981).
127. See petitions in Central Records Unit, Room B-099, Department of Commerce; e.g.,
file numbers C351-008, C412--011, C421-012, C423-012, C423-020, C427-015, C428-010, C
469-006, C 475-020, and C 791-007.
128. See Appendix B to Preliminary Affirmative Countervailing Duty Determinations;
Certain Steel Products from Belgium, 47 Fed. Reg. 26,300, 26,307 (1982).
129. Countervailing Duty; Conference for the Presentation of Views on Certain Possible
Subsidy Practices, 47 Fed. Reg. 16,665 (1982).
130. The consultants were principally Professor Stephen Ross, Yale School of Organization
and Management; and Patrick Coady of Coady & Fahnestock, investment bankers in New
York.
131. See, e.g., the petitions in files A 412-004 and A 412-001 in the Central Records Unit,
Room B-099, Department of Commerce.
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extended 127 preliminary determinations from January 1982 through July
1983.132 Because of the record number 133 of difficult and intertwined cases,
however, Commerce soon found it necessary to extend other preliminary
determinations as well. During the same nineteen-month period, Commerce determined twenty-four non-steel cases to be "extraordinarily
complicated." 134 Based on the facts of each case, Commerce concluded that
132. Prestressed Concrete Steel Wire Strand from Spain; Postponement of Preliminary
Countervailing Duty Determination, 47 Fed. Reg. 2141 (1982); Certain Steel Products from
Belgium, the Federal Republic of Germany, France, Italy, Luxembourg, the Netherlands,
Brazil, the Republic of South Africa, and Spain; Postponement of Countervailing Duty
Preliminary Determinations, 47 Fed. Reg. 11,738 (1982); Certain Steel Products from the
United Kingdom; Postponement of Countervailing Duty Preliminary Determinations, 47 Fed.
Reg. 11,739 (1982); Certain Steel Wire Nails from the Republic of Korea; Extension of Period
for Preliminary Countervailing Duty Determination, 47 Fed. Reg. 13,392 (1982); Carbon Steel
Wire Rod from Belgium, France, Brazil, the Republic of South Africa, and Argentina;
Postponement of Countervailing Duty Preliminary Determinations, 47 Fed. Reg. 17,319
(1982); Prestressed Concrete Steel Wire Strand from France; Postponement of Countervailing
Duty Preliminary Determination, 47 Fed. Reg. 21,114 (1982); Certain Steel Products from
Belgium, the Federal Republic of German [sic], France, Italy, Luxembourg, and the Netherlands; Postponement of Antidumping Duty Preliminary Determinations, 47 Fed. Reg. 23,508
(1982); Certain Steel Products from the United Kingdom; Postponement of Antidumping Duty
Preliminary Determinations, 47 Fed. Reg. 23,508 (1982); Hot-Rolled Carbon Steel Plate from
Romania; Postponement of Antidumping Duty Preliminary Determination, 47 Fed. Reg.
23,509 (1982); Certain Stainless Steel Products from Spain; Postponement of Preliminary
Countervailing Duty Determinations, 47 Fed. Reg. 25,392 (1982); Certain Steel Products from
Spain; Postponements of Preliminary Countervailing Duty Determinations, 47 Fed. Reg.
25,393 (1982); Welded Carbon Steel Pipes and Tubes from Brazil, France, and West Germany
and Certain Steel Products from Korea; Postponement of Countervailing Duty Preliminary
Determinations, 47 Fed. Reg. 32,758 (1982); Prestressed Concrete Steel Wire Strand from the
United Kingdom; Postponement of Antidumping Duty Preliminary Determination, 47 Fed.
Reg. 33,313 (1982); Certain Stainless Steel Products from Brazil; Postponement of Preliminary
Countervailing Duty Determinations, 47 Fed. Reg. 40,202 (1982); Postponement of Preliminary Antidumping Duty Determination Certain Stainless Steel Sheet and Strip Products from
the Federal Republic of Germany, 47 Fed. Reg. 41,800 (1982); Postponement of Preliminary
Antidumping Duty Determination Certain Stainless Steel Sheet and Strip Products from
France, 47 Fed. Reg. 41,801 (1982); Tool Steel from Brazil; Postponement of Preliminary
Countervailing Duty Determination, 47 Fed. Reg. 49,436 (1982); Certain Carbon Steel Pipe
and Tube Products from South Africa; Postponement of Countervailing Duty Preliminary
Determination, 47 Fed. Reg. 56,377 (1982); Certain Stainless Steel Products from the United
Kingdom; Postponement of Countervailing Duty Preliminary Determinations, 47 Fed. Reg.
56,527 (1982); Steel Wire Rope from Korea; Postponement of Preliminary Antidumping
Determination, 48 Fed. Reg. 2580 (1983); Carbon Steel Wire Rod from Brazil; Postponement
of Preliminary Antidumping Determination, 48 Fed. Reg. 7610 (1983); Carbon Steel Wire Rod
from Trinidad and Tobago; Postponement of Preliminary Antidumping Determination, 48
Fed. Reg. 7610 (1983); Carbon Steel Plate and Hot-Rolled Carbon Steel Sheet from Brazil;
Postponement of Preliminary Antidumping Determinations, 48 Fed. Reg. 28,680 (1983); and
Steel Wire Rod from Trinidad and Tobago; Postponement of Preliminary Countervailing Duty
Determination, 48 Fed. Reg. 35,980 (1983).
133. There were 216 proceedings in 1982, compared with twenty-five in 1981 and thirty in
1980. Options to Improve the Trade Remedy Laws: Hearings Before the Subcomm. on Trade of
the House Comm. on Ways and Means, 98th Cong., 1st Sess. 12 (1983) (hereinafter cited as
Trade Remedy Hearings) (statement of Lionel H. Olmer, Under Secretary of Commerce for
International Trade).
134. Toy Balloons (Including Punchballs) and Playballs from Mexico; Postponement of
FALL 1984

1026

THE INTERNATIONAL LAWYER

the criteria of section 703(c)(1)(B) or 733(c)(1)(B) were met. 135
D.

CURRENT PRACTICE

Yet the growing proclivity to extend preliminary determinations on these

grounds was uncomfortably at odds with the congressional intention that
"very few extensions be made" on the basis of extraordinary complication. 136 Commerce has become increasingly sensitive to its formerly
frequent use of extensions. 137 From July 1983 through August 1984, ComPreliminary Countervailing Duty Determination, 47 Fed. Reg. 32,557 (1982); Cotton Yarn
from Peru; Postponement of Preliminary Countervailing Duty Determination, 47 Fed. Reg.
37,263 (1982); Cotton Sheeting and Sateen from Peru; Postponement of Preliminary Countervailing Duty Determination, 47 Fed. Reg. 37,267 (1982); Railcars from Canada; Postponement
of Preliminary Countervailing Duty Determination, 47 Fed. Reg. 39,225 (1982); Industrial
Nitrocellulose from France; Postponement of Preliminary Antidumping Determination, 47
Fed. Reg. 53,441 (1982); Industrial Nitrocellulose from France; Postponement of Preliminary
Countervailing Duty Determination, 47 Fed. Reg. 53,441 (1982); Greige Polyester/Cotton
Printcloth from the People's Republic of China; Postponement of Antidumping Preliminary
Determination, 47 Fed. Reg. 56,376 (1982); Shop Towels of Cotton from the People's Republic
of China; Postponement of Antidumping Preliminary Determination, 47 Fed. Reg. 56,377
(1982); Wool from Argentina; Postponement of Preliminary Countervailing Duty Determination, 47 Fed. Reg. 56,532 (1982); Certain Softwood Products from Canada; Postponement of
Countervailing Duty Preliminary Determinations, 47 Fed. Reg. 56,688 (1982); Anhydrous and
Aqua Ammonia from Mexico; Postponement of Preliminary Countervailing Duty Determination, 48 Fed. Reg. 683 (1983); Carbon Black from Mexico; Amendment to Notice of Initiation
and Postponement of Preliminary Countervailing Duty Determination, 48 Fed. Reg. 1529
(1983); Fresh Asparagus from Mexico; Postponement of Preliminary Countervailing Duty
Determination, 48 Fed. Reg. 2157 (1983); Bicycles from Taiwan; Postponement of Preliminary
Antidumping Determination, 48 Fed. Reg. 4013 (1983); Portland Hydraulic Cement from
Australia; Postponement of Preliminary Antidumping Determination, 48 Fed. Reg. 7243
(1983); Portland Hydraulic Cement and Cement Clinker from Mexico; Postponement of
Preliminary Countervailing Duty Determination, 48 Fed. Reg. 22,606 (1983); Tuna from the
Philippines; Postponement of Preliminary Countervailing Duty Determination, 48 Fed. Reg.
22,976 (1983); Postponement of Preliminary Antidumping Determination; Lightweight
Polyester Filament Fabric from the Republic of Korea, 48 Fed. Reg. 23,471 (1983); Postponement of Preliminary Antidumping Determination; Lightweight Polyester Filament Fabric
From Japan, 48 Fed. Reg. 23,471 (1983); Antidumping; Certain Tapered Journal Roller
Bearings and Parts Thereof from Japan; Postponement of Preliminary Antidumping Determination, 48 Fed. Reg. 28,520 (1983); Fall-Harvested Round White Potatoes from Canada;
Postponement of Preliminary Antidumping Determination, 48 Fed. Reg. 29,036 (1983); and
Certain Forged Undercarriage Components from Italy; Postponement of Countervailing Duty
Preliminary Determination, 48 Fed. Reg. 31,685 (1983).
135. For example, in a CVD investigation of wool from Argentina, Commerce cited the
numerous subsidy practices alleged, involving complex issues, and the difficulty in determining
the extent to which various manufacturers, producers or exporters used those programs. Wool
from Argentina; Postponement of Preliminary Countervailing Duty Determination, 47 Fed.
Reg. 56,532 (1982).
136. See supra note 124 and accompanying text.
137. In hearings held before the Subcommittee on Trade of the House Ways and Means
Committee in March and April 1983 (supra note 133), U.S. industry representatives repeatedly
criticized Commerce's record on extensions of preliminary determinations. For example, a
textile industry representative complained at length that Commerce "virtually automatically
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merce did not extend a single AD or CVD preliminary determination on the
grounds of extraordinary complication. This restraint is more in accord with
the Act's legislative history. 138 It facilitates more timely provisional relief to
139
the domestic industry where appropriate.
extends deadlines" for preliminary determinations in "purportedly extraordinarily complicated" cases, thus allowing importersmore than two months of additional time to flood the U.S. market before. . . suspension of
liquidation. The injured domestic industry which has filed a petition and abided by all
relevant procedures and requirements can only stand idly by while imports are rushed into
the U.S. market.
Trade Remedy Hearings at 253 (statement of Jim H. Conner, Executive Vice President,
American Yarn Spinners Association, Inc., Chairman of the Ad Hoc Labor-Industry Trade
Coalition (Group of 33)). Mr. Conner further testified that in 1982, Commerce extended the
deadline for preliminary determinations in 39 CVD cases, purportedly three quarters of all
CVD cases. Id. This was characterized as "a knee-jerk reaction" by Stanley Nehmer, President, Economic Consulting Services, Inc., accompanying Mr. Conner (id. at 267). Nehmer
added:
That has an adverse effect on the petitioner because imports up to the preliminary determination, assuming there is an affirmative determination, don't face the extra duty.
Id.
Others criticized extensions of preliminary determinations in particular (e.g., id. at 447
(statement of Herbert E. Harris II, Harris, Berg & Creskoff)); and delay in obtaining relief in
general (e.g., id. at 29 (comments by Marty Russo (D.-Ill.), 34 (comments by Richard T.
Schulze (R.-Pa.)), 39 (comments by Sam M. Gibbons (D.-Fla.)), 68, 74 (statement of Rudolph
A. Oswald, Director, Department of Economic Research, AFL-CIO), 190 (The American
Steel Industry's Problems: Severe But Solvable (February 1983), Attachment 2 to statement of
Robert B. Peabody, President, American Iron & Steel Institute)).
138. See supra note 124.
139. The timeliness of provisional relief had been a cause of concern to many members of
Congress. H.R. 4784, the Trade Remedies Reform Act of 1984, introduced on February 8,
1984, contained a provision that would have: (1) reduced the timetable for a preliminary
determination in an AD case from 160 to 85 days; and (2) reduced the time by which Commerce
could extend its preliminary AD or CVD determinations to thirty days-thirty-five fewer days
in CVD cases, and twenty fewer days in AD cases. Moreover, Commerce would have been
required to report in detail to appropriate congressional committees each time it decided to
extend a preliminary determination on the grounds of extraordinary complication. Section 102
of H.R. 4784, as introduced, H.R. REP. No. 725, 98th Cong., 2d Sess. 12 (1984). Commerce
urged deletion from H.R. 4784 of those provisions. It stressed that since mid 1983, it had not
extended the deadline for a single determination on extraordinary complication grounds, and
urged that the present extension authority should be retained for truly meritorious cases. Letter
from Under Secretary of Commerce for International Trade Lionel H. Olmer to Sam M.
Gibbons, Chairman, Trade Subcommittee of the House Ways and Means Committee (Feb. 7,
1984).
The Trade Subcommittee deleted the objectionable provisions "after receiving evidence
from the Department of Commerce and from domestic industries opposing the amendments."
Section 102 of H.R. 4784 (as introduced), H.R. REP. No. 725, supra, at 12. For example,
Eugene L. and Terence P. Stewart, who by choice represent only domestic industries in trade
cases, emphasized that "shortening the timeframe for antidumping and countervailing duty
investigations will not, in our opinion, be beneficial to domestic industries." They explained the
reasons as follows:
From our experience in attempting to secure meaningful relief for beleaguered domestic
industries, we believe as private practitioners, that the present timetable for antidumping and
countervailing duty investigations is already as truncated as is reasonable if domestic indusFALL 1984
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CONCLUSION

In response to a request to extend a preliminary determination deadline in
an allegedly extraordinarily complicated case, Commerce first considers
whether the statutory requirements are met.140 If these requirements are
satisfied (including the need for additional time to better focus issues in its
preliminary determination), Commerce next considers whether the case is
"extraordinarily complicated" in comparison to other cases. If these stringent standards are met-if the case concerned is truly rare-then Commerce
may exercise its discretion to extend the preliminary deadline, although not
necessarily for the full sixty-five days permitted in CVD cases or fifty days in
AD cases.141
IV. Expedited Review of AD Orders

Under section 736(c) of the Act,' 2 Commerce is permitted to conduct
early reviews of recent antidumping orders if it is satisfied it can make the
requisite determination within ninety days of the date of publication of an
antidumping order. While Commerce has conducted twelve reviews under
this section, its current policy is not to do so except in compelling circumstances.
A.

BACKGROUND

Section 736(c) of the Act permits Commerce to allow, for "not more than
90 days" after publication of an antidumping order, the posting of a bond or
other security in lieu of the deposit of estimated antidumping duties under
certain circumstances. The circumstances are when manufacturers, producers or exporters present it with information on the basis of which it concludes
that "it is satisfied that it will be able to determine" the foreign market value
and the U.S. price for all merchandise of those manufacturers/producers/
tries are to have any real opportunity to comment on the questionnaire responses that are
filed by the foreign respondents, to identify areas of concern to be examined during the
verification process and if the agency is to be permitted to conduct the thorough investigation

and verification that is intended under present law.
Letter from Eugene L. and Terence P. Stewart to John J. Salmon, Chief Counsel, Committee
on Ways and Means (Feb. 8, 1984).
140. See supra notes 122, 123.
141. For example, in September 1984 Commerce extended preliminary determinations in
CVD investigations of numerous textile products from thirteen countries never before investigated, whose alleged subsidy programs posed novel and complex issues and applied to many
small producers. Certain textiles and textile products from Argentina, Colombia, Indonesia,
Malaysia, Mexico, Panama, Peru, The Philippines, Portugal, Singapore, Sri Lanka, Thailand,
Turkey; Postponement of Preliminary Countervailing Duty Determinations, 49 Fed. Reg.
42,772 (1984).
142. 19 U.S.C. § 1673e(c) (1982).
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exporters described in the antidumping duty order entered into the United
States (or withdrawn from warehouse for consumption) after the date of
Commerce's first affirmative determination (whether preliminary or final)
and before the date of publication of the Commission's final affirmative
determination. If Commerce grants an expedited review under section
736(c), it must publish a notice to that effect in the FederalRegister and, if
requested by an interested party, hold a hearing. Once its determination is

made, another notice must be published in the Federal Register giving the
results. That determination becomes the basis for the deposit of estimated

antidumping duties on future entries of merchandise and for assessing
143
antidumping duties on entries of merchandise to which the notice applies.
The legislative history of section 736(c) is scant but indicates that the
section was primarily intended as a reward for "good" corporate behavior.
That is, the Congress apparently felt that where a company raised its U.S.
prices (or lowered its home or third-country prices) to avoid importers'
liability for antidumping duties, Commerce should have discretion to reorders, probably leading
ward them with expedited reviews of antidumping
144

to lower estimated duty deposit rates.
Based upon its experience with section 736(c) reviews, 145ha
Commerce has
143. See also the Department's regulation implementing section 736(c) at 19 C.F.R.
§ 353.49 (1984).
144. H.R. Rep. No. 317, 96th Cong., 1st Sess. at 70 (1979), explains the reason for the
expedited review and waiver of cash deposit requirements under section 736(c):
Further, the bill provides a limited exception to the requirement of a deposit of estimated
dutiesfor importers who have taken steps to eliminate orsubstantiallyreducedumping margins
between the date of an affirmative preliminary determination by the Authority and the final
affirmative determination by the ITC. Thus, for a three month period following the issuance
of an antidumping order, the Authority may continue to permit the entry of merchandise
subject to the order under bond for individual importers if it has reason to believe that those
importers have taken steps to revise their prices to result in a significantly lower dumping
margin. During this three-month period, the Authority will examine the merchandise
entered during the period between its preliminary and the ITC's final determination. If
assessment on these entries can be made within the three month period in accordance with
the procedures of section 751, then assessment will take place and the new dumping margins
derived from this assessment will serve as the basis for the deposit of estimated duties on
future entries. (Emphasis added.)
145. Portable Electric Typewriters from Japan; Antidumping; Determination of Duty, 45
Fed. Reg. 53,853 (1980); Strontium Nitrate from Italy; Early Determination of Antidumping
Duty, 46 Fed. Reg. 47,245 (1981); Precipitated Barium Carbonate from the Federal Republic
of Germany; Early Determination of Antidumping Duty, 46 Fed. Reg. 48,735 (1981); Unrefined Montan Wax from the German Democratic Republic; Early Determination of Antidumping Duty, 47 Fed. Reg. 3579 (1982); Certain Steel Pipes and Tubes from Japan; Early
Determination of Antidumping Duty, 48 Fed. Reg. 26,496 (1983); Sodium Nitrate from Chile;
Early Determination of Antidumping Duty, 48 Fed. Reg. 38,527 (corrected, id. at 43,705)
(1983); Certain Stainless Steel Sheet and Strip Products from France; Early Determination of
Antidumping Duty, 49 Fed. Reg. 8647 (1984); Potassium Permanganate from Spain; Early
Determination of Antidumping Duty, 49 Fed. Reg. 18,341 (1984); Tool Steel from the Federal
Republic of Germany; Early Determination of Antidumping Duty, 49 Fed. Reg. 29,995 (1984);
Carbon Steel Wire Rod from Brazil; Early Determination of Antidumping Duty, 49 Fed. Reg.
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come to disfavor them as a matter of policy. First, conducting a 736(c)
review significantly encumbers resources of the Department. Since the
Department's caseload has escalated significantly since 1980,146 it makes
little sense for the Department to exercise its discretionary authority under
736(c) to assume additional responsibilities.
Second, a prerequisite for Commerce's discretionary authority to conduct
a 736(c) review is its conclusion that it "is satisfied that it will be able to
determine, within 90 days after the date of publicationof an order," whether
dumping has occurred (emphasis added). 147 In fact, in all of the 736(c)
reviews undertaken to date, Commerce has not determined foreign market
value and U.S. price within ninety days. Although completion of the review
is not required within ninety days, Commerce's inability to do so in all cases
to date casts considerable doubt on its conclusion that a timely review is
possible.
B.

RECENTLY COMMENCED LITIGATION

Some domestic companies have expressed their concern about expedited
reviews of antidumping orders under section 736(c) of the Act by recently
filing a complaint in the Court of International Trade. On April 20, 1984,
petitioners in Commerce's antidumping investigation of wire rod from
Brazi1148 --Atlantic Steel Company, Continental Steel Corporation,
Georgetown Steel Corporation, North Star Steel Texas, Inc., and Raritan
River Steel Company-filed a complaint 149 seeking a determination that the
results of Commerce's 736(c) review'50 were unsupported by substantial
evidence on the record. With respect to wire rod, Commerce had made a
final determination of sales at less than fair value, 51 finding weightedaverage margins of 49.61 percent for a company named COSIGUA, and
76.49 percent for a company named Belgo-Mineira. After conducting a
736(c) review, the revised estimated cash deposit rates for those two companies declined to 7.43 percent and zero percent, respectively. 152 The sole
14,156 (1984); Certain Carton Closing Staples and Staple Machines from Sweden; Allowance

of Security in Lieu of Estimated Duties Pending Early Determinations of Antidumping Duties,
49 Fed. Reg. 2282 (1984) (outcome pending); and Hot-Rolled Carbon Steel Plate and HotRolled Carbon Steel Sheet [from Brazil]; Allowance of Security in Lieu of Estimated Duty
Pending Early Determinations of Antidumping Duty, 49 Fed. Reg. 18,023 (1984) (outcome
pending).
146. Supra note 1.
147. Supra note 142.
148. 49 Fed. Reg. 14,156 (1984).
149. Complaint, Atlantic Steel Co. v. United States, Court No. 84-4-00536 (Ct. Int'l Trade,
Apr. 20, 1984).
150. 49 Fed. Reg. 14,156 (1984).
151. Carbon Steel Wire Rod from Brazil; Final Determination of Sales at Less Than Fair
Value, 48 Fed. Reg. 43,202 (1983).
152. 49 Fed. Reg. 14,156, 14,158 (1984).
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basis for the 736(c) review was a single U.S. sale made by each company in
the period between Commerce's affirmative preliminary determination and
the Commission's final affirmative determination. Petitioners'/plaintiffs'
complaint was that such sales were not in the ordinary course of business and
were contrived for the sole purpose of the 736(c) review. Moreover, petitioners/plaintiffs had expressed doubts that Commerce would be able to
conclude its early determination within the ninety-day period envisioned by
section 736(c). 153
In their complaint, plaintiffs complained specifically that: (1) Commerce's conclusion that it would be able to make an early determination
154
within ninety days is not supported by substantial evidence on the record;
(2) section 736(a) allows Commerce to permit a bond or other security in
lieu of deposit of estimated duties for only ninety days; 155 (3) a single sale by
each company is an insufficient basis upon which to revise estimated antidumping duty rates; 156 and (4) Commerce erred in finding that respondents'
price revisions contributed to a significant reduction in margins. 157 Petitioners seek relief through a preliminary injunction against the results of the
736(c) review, and a direction by the court to Commerce to wait until the
first normally scheduled administrative review under section 751 of the Act
to redetermine
antidumping margins for imports of carbon steel wire rod
158
from Brazil
The government opposes the relief requested. An outcome to this litigation is not expected soon.
C.

CONCLUSION

While in the past Commerce has granted early reviews of antidumping
orders under section 736(c) of the Act for various reasons, it intends to use
this discretionary authority infrequently in the future. This policy is intended principally: (1) to conserve scarce resources to conduct the investigations and annual reviews required by law; and (2) to ensure compliance with
the requirement that Commerce undertake a 736(c) review only when it
believes it can conclude the review within ninety days of publication of the
antidumping order.

153.
154.
155.
156.
157.
158.

Complaint at 6.
Id.at 1.
Id.at 9.
Id.
Id.
Id.at 11.
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